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UNITZD STATES COURT OF AFFBALS
FOR THE FOURTH CIRCUIT

FILED: May 13, 2004

¥e., 03~4752
(CR=-0%=455)
UNITED STATES OF AMERICA,
Plainﬁiff—hppellant,
versue
ZACARIAS MOUSSAOUI,
Defendznt-Appellae.
ORDER

Presently pending before this couzt is a petition for
rghearing filed by Appsllee Zacarias Mcusseoul. As noted in the
spinien filed by the geurt eon April 22, 2004, Mougsaoul meesks

access to certain individuals (“the enemy combatznt witnessea”)

who, he asseritsz, can provida material svidence in defense of the-

charges against him, The Government hazs refused to produce these

witnessea for depositions, asserting that eny interference in the

_- process Will' have devastating conasguencas for

national security. .
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Daring the éau:ue of the previous appesl in this matter,
~his sourt directed a limite;l remand te tha district cour: for ths
;._:auzi:ose of considering whether substitutions wers availablie for the
dazpositien testimony of the sale snemy combatant witness then at
‘ssue. A‘E a hearing regarding substitutions, the distriet csour:
inguired of the Goveramant whether it would be peossible te submit
written questlons te the enemy cambatant witness, The Government
rajected this alternative, Sag Ugilted Stateg v, Maiigsagui, No. 01-
455-3, st 1¢ (E.D. Va. May 15, 2003} (apinion on remamd) (citing
Attachment A to Protective Ordexr Pursuant to CIPA Section 4 (May 9,
Zce3); An gemexa, ex parte Deslaration (May 8, 2003)). The
guestien was rzised agein during axguments before this court in the
;zeﬁeua appeal (No. 03-4162), when 2 member bf the court: inguired
whetl;.e: it would be pessible te submit written question.s te the

witness then undsr digcuzsien. The Geverhmant unaguiveesally

redected such a possibility, =zsserting that

Tr. of sealed proceedings, at 13 (4th

cir. June 3, 2003); see id. at 18




U0/14/04 FRI 12119 FAX ZUZ 305 7872

09/27/2015 21 ae FAX @ oos
2.2P84 .« 4:14FPM BDOJT LIT SECURTITY o

No.@EE3 T P.3

Tn 2 letter submitted to the cocurt on May 12, 2004, the

LITIGATION SEC.

apvernmant informed this esurt fox tha firgt time thzt “mepbexrs of

Deputy Clark, at 2 {(May 12, 2004). The Government did nots that

rece: VY >+'* > i

infarmation frem numersug othar scurces, at tha Bolz discretion

T4, =t 3, Nevertheless,

tha information
~ontsined in the letter is =rguably inceasistent with statements
creviously made to the ceurt. 8ga Tr. of ssaled procesdings, at 12

(4th Cix. June 3, 2003) (“(Wlhetevez [informatien] was provided to

the presecutors and what was provided teo the defense was

The Bavernment is hereby dirscted to submit a response to

the petition for raehearing and suggestion for rehearing en banc.
This responss iz nct.limited £o, but shall ineluds, a diszcussicn =7
the following lssues: (1) why the infoxmation in the May 12 lettor
was net provided to this csurt eor the distriet court prianr to May

12; (2) the identity =nd role in the prosegution of “ha “membars of .
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che results [N - -ovide:

inculpatory or exculpatory infermation regarding Moussacui; (5) in

ligat of the information contained in the May 12 lstter and 2ny
ather pertinent developments, would it now be appreoprizte to submit
written guestions te any of the snemy combatant witnegses; (6) whaet
ragtrictions would apply to suchk a process and how sheuld it be
conducted; (7) -if acceas is gzanted by written guestieng, la the
'com;ulsary Process Ciange satisfied; (8) if access ia granted by
written guestions, What effé:t, i#2 a2ny, weuld grawferd .
Washinotan, 124 8, Ct. 1354 (2004), have on such 2 processg] andI(S)
if circumstanses have changaed such that 3ubﬁissian of written
questions is now possible, when .did the circumstancas change and
why was neither thia court nor the dietrict court so informad at
the time. The response shall be f£iled with the Court Security
officer assigned k& this case on ox before Msy 18, 2004. Any reply
by Appelles shall be filsd with the Court Security Officer assignad
te thiz case on or befoke May 24, £2004. Ng exfansions Lty khese

deadlinzs will ke granted.
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The panel will conduct a seszled hearing regarding the

retition for rehearing en Thursday, Jume 3, 2004 at 2:3p B.In.

Entered at the

direction of Judge Wilkina, with the

[

concurzence of Judge Williams and Judge Gregory.




